State of Utah v. Phillip O. Austin : Petition for Rehearing by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1994
State of Utah v. Phillip O. Austin : Petition for
Rehearing
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Jan Graham; Attorney General; Attorney for Respondent.
John T. Caine; Richards, Caine & Allen; Attorney for Appellant.
This Legal Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of Appeals
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Legal Brief, Utah v. Austin, No. 940739 (Utah Court of Appeals, 1994).
https://digitalcommons.law.byu.edu/byu_ca1/6346
IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Respondent, 
vs. 
PHILLIP O. AUSTIN, Case No. 940739CA 
Defendant/Appellant. Priority No. 2 
PETITION FOR REHEARING 
This is a Petition for Rehearing on the Memorandum 
Decision filed by this Court on April 4, 1996 
UTAH COURT OF APPEALS 
w vvn i x ] NO. 
JAN GRAHAM 
ATTORNEY GENERAL 
Attorney for Respondent 
236 State Capitol Building 
Salt Lake City, Utah 84114 
JOHN T. CAINE #0536 
RICHARDS, CAINE & ALLEN 
Attorney for Appellant 
2568 Washington Boulevard 
Ogden, Utah 84434 a „ 
1 1 %mm 
APR 1 B iaab 
IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Respondent, 
vs. 
PHILLIP O. AUSTIN, 
Defendant/ Appellant. 
Case No. 940739CA 
Priority No. 2 
PETITION FOR REHEARING 
This is a Petition for Rehearing on the Memorandum 
Decision filed by this Court on April 4, 1996 
JAN GRAHAM 
ATTORNEY GENERAL 
Attorney for Respondent 
236 State Capitol Building 
Salt Lake City, Utah 84114 
JOHN T. CAINE #0536 
RICHARDS, CAINE & ALLEN 
Attorney for Appellant 
2568 Washington Boulevard 
Ogden, Utah 84401 
IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, : 
Plaintiff/Respondent, 
vs. : 
PHILLIP O. AUSTIN, : Case No. 940739CA 
Defendant/Appellant. : Priority No. 2 
PETITION FOR REHEARING 
COMES NOW, the Appellant above named, by and through his 
attorney, John T. Caine, and pursuant to Rule 35 of the Utah Rules of 
Appellate Procedure, hereby respectfully requests that this Court reconsider 
and rehear the appeal filed herein. 
That the basis for said Petition is as follows: 
In the Court's Memorandum Decision the Court focuses on only one (1) 
of the three (3) issues raised by the Defendant in his appeal, and that is the 
issue of the jury instruction given for the lesser included offense of 
Kidnaping. While Defendant concedes that his Trial counsel did not object to 
the jury instruction on the record at the time it was proposed, counsel did in 
fact object to the instruction after the jury returned its verdict, and further 
challenged the basis of the jury's decision with respect to the lesser included 
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offense as being inconsistent in light of the special Interrogatory at the time 
of the verdict in a Motion to Set Aside the verdict, which was properly filed 
under the Rules. 
The Court simply declined to review the rest of the Defendant's 
assignment of error based upon Rule 19(c). However, the Court neglected to 
consider the last sentence of Rule 19(c) which states, 
"Notwithstanding a parties failure to object, error may be 
assigned to instructions in order to avoid a manifest injustice." 
The gravamen of the Defendant's argument in this case is that the 
verdict was manifestly unjust once the Court determined not only to give a 
lesser included offense, but also a special Interrogatory with respect to the 
use of a weapon. The resulting verdict was inconsistent with the jury's 
decision that no weapon was used. 
In addition, this is not a case where the Defendant simply waited until 
the appeal to raise these issues. All of the issues were raised initially at the 
time the jury's verdict was rendered and also in Motions to dismiss and set 
aside argued before sentencing. (See Appellant's Brief Pg.2 and Record on 
Appeal - Motions to Dismiss) 
It was the State's theory in their case in chief on Aggravated Kidnaping 
that there was forcible sodomy in connection with the kidnaping pursuant to 
§76-5-403 on the basis that the victim testified that the Defendant demanded 
that he engage in oral sex with him at gun point, while driving in a vehicle, 
after the Defendant had picked up the victim and who had ridden with him 
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voluntarily. (Tp. Vol. 2 Pg. 30) The Defendant strenuously denied that any 
gun was ever used and also denied that there was any demand to engage in 
any sexual conduct. 
The Court chose to give the jury a special Interrogatory sua sponte as 
to whether or not they believed a weapon was utilized. The jury answered 
that question in the negative. The Defendant testified that there was no 
other force promulgated, other than the gun. (Tp. 38-47) Thus, when you 
have the removal by the jury's own verdict of the use of a gun, you have no 
Aggravated Kidnaping, and as the elements are different, there is no lesser 
offense of Kidnaping. 
Notwithstanding the above argument, the only possible basis for the 
jury's guilt on the finding of Kidnaping charge is that there was a detention 
for a substantial period of time. In this case the prosecution claimed no such 
detention and the facts do not show such a conclusion. This is an issue that 
this Court needs to address. If in fact the verdict is not inconsistent with the 
facts, the only basis for sustaining a lesser included verdict of Kidnaping 
where you have the circumstance that the jury did not find the presence of a 
gun, is that the detention in this case was for a substantial period of time. 
There was no definitional instruction given as to what constitutes a 
substantial time, there is no statutory provision, and this appears to be a 
case of first impression in the Appellate Courts, other than the case of State 
v. Couch. 635 P.2d 89 (1981) where the Utah Supreme Court discussed the 
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elements of kidnaping. In that case there was a kidnaping that in terms of 
miles, took place in a drive of over 100 miles and in excess of two (2) hours, 
but the length of detention was no specifically addressed. In this case we are 
talking about a distance of 8 / lOths of a mile and under two (2) minutes. (Tp. 
60-75) This is an issue that was not addressed by the Appellate Court at all 
in its Memorandum Decision and is not precluded by the failure of 
Defendant's prior counsel simply to object to the lesser included offense of 
Kidnaping. 
This issue is contained in the overall issue of whether or not the verdict 
was supported by the facts or was inconsistent. The facts were marshaled 
properly and the matter was properly before the Trial Court in a Motion to 
Dismiss. 
Although this Court, as a practice of judicial administration, has taken 
the position that Trial counsel must be more diligent and careful in raising 
objections, and they are not allowing matters to be reviewed in the absence of 
such objections, this clearly is a case where the issue raises above are not 
completely contained within that objection and secondly, pursuant to Rule 
19(c), it would be manifest injustice not to review the facts of this particular 
case in light of the finding to determine whether or not Kidnaping is an 
appropriate verdict given the facts of this case and given the special 
Interrogatory that was used, together with the testimony presented by both 
the Defendant and victim. 
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In addition both counsel for the Respondent and Appellant requested 
oral argument in this case for the veiy reason that these issues need to be 
fully argued and presented to the Court. 
STATEMENT OF COUNSEL 
I, John T. Caine, represent to the Court that I was not the attorney 
who represented the Defendant at Trial. Defendant was represented by 
Donald Hughes. I have however, read the transcript herein, prepared the 
Docketing Statement, and have prepared this Brief. 
I do believe there are meritorious appellate issues and that this 
appeal is not frivolous. 
WHEREFORE, Defendant respectfully requests that the Petition for 
Rehearing be granted, that the matter be reconsidered and placed on the oral 
argument calendar for a full exploration of the issue of the finding of the 
verdict of Kidnaping in the context of the facts of this case. 
RESPECTFULLY SUBMITTE: pril, 19^6. 
Attorney for Appellant 
CERTIFICATE OF MAILING 
I hereby certify that I mailed a true and correct copy of the above and 
foregoing Petition to counsel for the Respondent Jan^Grahamy Attorney 
General's Office, 236 Statp^Capitol Building, St 
postage prepaid this | /day of April, 199£ 
Attorney for Appellant 
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